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KILDARE COUNTY COUNCIL  

  
  

PLANNING, ENTERPRISE & ECONOMIC DEVELOPMENT DEPARTMENT  
  

Section 5 referral & declaration on development and exempted 
development  

  
Planning & Development Act 2000 (as amended)  

  

   
Reference No. ED/1382  
Name Of Applicant(s):   Anthony Nuzzo  
Address Of 
Development:   

Kilkea Castle, Kilkea Demesne, Castledermot, 
Athy, Co Kildare  

Question to which this 
Declaration is sought:   

Whether a bark mulch / grass walkway is 
considered exempted development   

Due date   18/08/2026  
   
Declaration Question   
This is a request for a DECLARATION under Section 5(1) of the Planning and 
Development Act 2000, as amended, to establish whether under Section 5 of the Act:   
   

1. Whether a bark mulch / grass walkway is considered exempted 
development  

   
is or is not development and is or is not exempted development.   
   
Site Location   
  
The site is located within Kilkea Demesne, to the rear of Kilkea Castle, approximately 
4.4km northwest of Castledermot. The site will be located beside an apartment and 
leisure complex. Kilkea Castle is listed as a Protected Structure B37-02 under the 
Kildare County Development Plan 2023-2029, furthermore the proposed site lies 
within the Kilkea Castle and Moat NIAH.   
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Planning History   
  
22/668: Permission granted for c.60 Kilowatts (160 No.) of roof mounted Photo Voltaic 
Solar Panels (c.310sqm) placed on the roof of our Golf Lodges, within the curtilage of 
Kilkea Castle (A protected structure (RPS No. R31-02, NIAH No. 11903719), and all 
associated works.  
  
20/1017: Permission granted for retention permission for 50 Kilowatts (140 No.) of roof 
mounted Photo Voltaic Solar Panels (246.0m²) placed on the roof of our Golf Lodges, 
within the curtilage of Kilkea Castle (A protected Structure RPS No. R37-02, NIAH No. 
11903719), and all associated works/  
  
18/174: Permission granted for change of use from a single storey, unused nightclub 
and bar area to a leisure complex (swimming pool, spa area, changing rooms, gym 
and plant room with associated below ground tanks) including 2 single storey 
extensions to the rear (12sqm and 34sqm) connection to on-site services and all 
associated site works within the curtilage of a protected structure (RPS No. B37-02, 
NIAH Ref. 11903719).  
  
04/1902: Permission granted for 33 no. 2 storey lodges, a 2 storey communal 
reception building containing caretakers apartment, gymnasium, reception, offices, 
laundry, plant rooms and ancillary accommodation, sewage treatment plant and all 
associated site works etc.  
   
Relevant Legislative Background    
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Primary Legislation: Planning and Development Act 2000 (as amended)   
  
Section 2(1)   

‘works’ includes any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal and, in relation to a protected structure 
or proposed protected structure, includes any act or operation involving the 
application or removal of plaster, paint, wallpaper, tiles or other material to or 
from the surfaces of the interior or exterior of a structure.   
   

Section 3(1)   
In this Act, development’ means, except where the context otherwise requires, 
the carrying out of any works on, in, over or under land or the making of any 
material change in the use of any structures or other land.   

  
Secondary Legislation: Planning and Development Regulations 2001 (as 
amended)   
   
Article 6(1) [Exempted Development – General]   

Subject to article 9, development of a class specified in column 1 of Part 1 of 
Schedule 2 shall be exempted development for the purposes of the Act, 
provided that such development complies with the conditions and limitations 
specified in column 2 of the said Part 1 opposite the mention of that class in the 
said column 1.   

  
Article 9 (1)(a)(i)   
  
Restrictions on exemption.   
9.  (1) Development to which article 6 relates shall not be exempted development for 

the purposes of the Act—   
  

a. if the carrying out of such development would—    
i. contravene a condition attached to a permission under the Act or be 

inconsistent with any use specified in a permission under the Act,   
ii. consist of or comprise the formation, laying out or material widening of a 

means of access to a public road the surfaced carriageway of which 
exceeds 4 metres in width,  

(iii)  endanger public safety by reason of traffic hazard or obstruction of road 
users,   

(iiia)  endanger public safety by reason of hazardous glint and/or glare for the 
operation of airports, aerodromes or aircraft,    

iv. except in the case of a porch to which class 7 specified in column 1 of 
Part 1 of Schedule 2 applies and which complies with the conditions and 
limitations specified in column 2 of the said Part 1 opposite the mention 
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of that class in the said column 1, comprise the construction, erection, 
extension or renewal of a building on any street so as to bring forward 
the building, or any part of the building, beyond the front wall of the 
building on either side thereof or beyond a line determined as the 
building line in a development plan for the area or, pending the variation 
of a development plan or the making of a new development plan, in the 
draft variation of the development plan or the draft development plan,  

v. consist of or comprise the carrying out under a public road of works other 
than a connection to a wired broadcast relay service, sewer, water main, 
gas main or electricity supply line or cable, or any works to which class 
25, 26 or 31 (a) specified in column 1 of Part 1 of Schedule 2 applies,   

vi. interfere with the character of a landscape, or a view or prospect of 
special amenity value or special interest, the preservation of which 
is an objective of a development plan for the area in which the 
development is proposed or, pending the variation of a development plan 
or the making of a new development plan, in the draft variation of the 
development plan or the draft development plan,   

vii. consist of or comprise the excavation, alteration or demolition (other 
than peat extraction) of places, caves, sites, features or other objects of 
archaeological, geological, historical, scientific or ecological interest, 
the preservation, conservation or protection of which is an objective of a 
development plan or local area plan for the area in which the 
development is proposed or, pending the variation of a development plan 
or local area plan, or the making of a new development plan or local area 
plan, in the draft variation of the development plan or the local area plan 
or the draft development plan or draft local area plan,   

(viiA)  consist of or comprise the excavation, alteration or demolition of any 
archaeological monument included in the Record of Monuments and 
Places, pursuant to section 12 (1) of the National Monuments 
(Amendment) Act 1994, save that this provision shall not apply to any 
excavation or any works, pursuant to and in accordance with a consent 
granted under section 14 or a licence granted under section 26 of the 
National Monuments Act 1930 (No. 2 of 1930) as amended,   

(viiB)  comprise development in relation to which a planning authority or An 
Bord Pleanála is the competent authority in relation to appropriate 
assessment, and the development would require an appropriate 
assessment because it would be likely to have a significant effect on the 
integrity of a European site,   

(viiC)  consist of or comprise development which would be likely to have an 
adverse impact on an area designated as a natural heritage area by 
order made under section 18 of the Wildlife (Amendment) Act 2000.   



Page 5 of 13 
 

viii. consist of or comprise the extension, alteration, repair or renewal of an 
unauthorised structure or a structure the use of which is an unauthorised 
use,   

ix. consist of the demolition or such alteration of a building or other structure 
as would preclude or restrict the continuance of an existing use of a 
building or other structure where it is an objective of the planning 
authority to ensure that the building or other structure would remain 
available for such use and such objective has been specified in a 
development plan for the area or, pending the variation of a development 
plan or the making of a new development plan, in the draft variation of 
the development plan or the draft development plan,   

x. consist of the fencing or enclosure of any land habitually open to or used 
by the public during the 10 years preceding such fencing or enclosure 
for recreational purposes or as a means of access to any seashore, 
mountain, lakeshore, riverbank or other place of natural beauty or 
recreational utility,  

xi. obstruct any public right of way,   
xii. further to the provisions of section 82 of the Act, consist of or comprise 

the carrying out of works to the exterior of a structure, where the 
structure concerned is located within an architectural conservation area 
or an area specified as an architectural conservation area in a 
development plan for the area or, pending the variation of a development 
plan or the making of a new development plan, in the draft variation of 
the development plan or the draft development plan and the 
development would materially affect the character of the area,   
  

(b) [SAAO – none in County Kildare]  
  

(c) if it is development to which Part 10 applies, unless the development is 
required by or under any statutory provision (other than the Act or these 
Regulations) to comply with procedures for the purpose of giving effect to the 
Council Directive,   

  
(d) if it consists of the provision of, or modifications to, an establishment, and 
could have significant repercussions on major accident hazards.   

  
EIA and AA Screening  
   
Section 5(7) EIA Screening   
The proposed development is not specified in Part 2 of Schedule 5 of the Planning 
and Development Regulations 2001, as amended.  In any event, it is considered, 
having regard to nature, size and location, the proposed development would not be 
likely to have significant effects on the environment.  Therefore, EIA is not required.   
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An Appropriate Assessment Screening accompanies this report.   
  
Assessment    
  
Question 1 - Is it development?      
    
The first question to address is whether or not  
  

1. Whether a bark mulch / grass walkway is considered exempted 
development  

  
would constitute development in accordance with the provisions of the Planning and 
Development Act, 2000 (as amended).   
  
The Act defines “development” as the carrying out of any works on, in, over or under 
land or the making of any material change in the use of any structures or other 
land (Section 3(1)) and defines “‘works’ to include any act or operation 
of construction, excavation, demolition, extension, alteration, repair or renewal”.    
   
Having regard to the question asked, which involves an act or operation 
of construction, it is therefore considered that this constitutes works as defined by 
Section 3 and would therefore constitute development.   
   
Question 2 - Is it or is it not exempted development?     
     
Is the development of   
  

1. Whether a bark mulch / grass walkway is considered exempted 
development  

  
exempted development?     
     
Having regard to:     
  
Secondary Legislation      
    
Class 33 of Part 1, of Schedule 2 of the Planning and Development Regulations 
entitled - ‘Exempted Development – General’ applies:  
  
Class 33  
  

Conditions and Limitations   
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Development for amenity or recreational 
purposes  
Development consisting of the laying 
out and use of land—  

(a)  as a park, private open space or 
ornamental garden,  

  

  
Class 33 of Part 1 of Schedule 2 (Article 6 applies) sets out exempted development 
provisions for development for amenity or recreational purposes as development 
consisting of the laying out and use of land (a) as a park, private open space or 
ornamental garden. There are no conditions and limitations attached to Class 33. It is 
considered that the laying of a natural organic material to form a walkway which does 
not require excavation or use of construction materials to form the walkway, is 
considered to fall under the provisions of Class 33 of Part 1 Schedule 2 of the Planning 
and Development Regulations 2001, as amended.  
  
Notwithstanding this, and having regard to the location of the development within the 
curtilage of a Protected Structure B37-02 under the Kildare County Development Plan 
2023-2029 and Article 9 (1) (vi) which states:  
  

1) Development to which article 6 relates shall not be exempted development 
for the purposes of the Act 

  
(vi) interfere with the character of a landscape, or a view or prospect of 
special amenity value or special interest, the preservation of which is an 
objective of a development plan for the area in which the development is 
proposed or, pending the variation of a development plan or the making of a 
new development plan, in the draft variation of the development plan or the 
draft development plan 

  
And  
  

(vii) Development to which article 6 relates shall not be exempted development 
for the purposes of the Act — consist of or comprise the excavation, alteration 
or demolition (other than peat extraction) of places, caves, sites, features or 
other objects of archaeological, geological, historical, scientific or ecological 
interest, the preservation, conservation or protection of which is an 
objective of a development plan or local area plan for the area in which the 
development is proposed or, pending the variation of a development plan or 
local area plan, or the making of a new development plan or local area plan, in 
the draft variation of the development plan or the local area plan or the draft 
development plan or draft local area plan,  
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The development within the curtilage of Protected Structure B37-02 under the Kildare 
County Development Plan 2023-2029, (the site lies within the Kilkea Castle and Moat 
NIAH) would not have any exemptions due to the restrictions laid out under Article 9 
of the Planning and Development Regulations, 2001, amended.  
  
  
Conclusion and Recommendation   
Having regard to:   
  

a. Sections 2, 3 and 5 of the Planning and Development Act 2000 (as 
amended),   

b. Articles 6 and 9 of the Planning and Development Regulations, 2001(as 
amended),   

c. Class 33 in Schedule 2, Part 1 of the Planning and Development 
Regulations, 2001(as amended),    

d. The planning history pertaining to the subject site, 
di. The location of the subject site within the curtilage of a Protected Structure 

B37-02, under the Kildare County Development Plan 2023-2029,  
dii. The plans and particular submitted with the Declaration application and the 

nature, extent and purpose of the works. 
  

   
It is considered that:   

a. The laying of a natural organic material to form a walkway, which constitutes 
development under Section 3 of the Planning and Development Act 2000 
(as amended)  

b. The development complies with the scope and thresholds of exempted 
development provided by Class 33 of Part 1 of Schedule 2 of the Planning 
and Development Regulations 2001 (as amended) but is de-exempted 
under Article 9 (1) (vi) and (vii) of the same regulations due to the site’s 
location within the curtilage of a Protected Structure B37-02, as protected 
under the Kildare County Development Plan 2023-2029 .   

  
And therefore it is concluded that:    
  

1. a bark mulch / grass walkway 
  

constitutes development as defined in Section 3(1) of the Planning and 
Development Act 2000 (as amended) and is not exempted development as defined 
by the Planning and Development Act 2000 (as amended) and the Planning and 
Development Regulations 2001 (as amended).    
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Saidbh O’Grady  
Assistant Planner  
21st August 2026  
  
Signed:   
  
Date  
  

 
Tracy McGibbon 
Senior Executive Planner 
28/09/2026 
  
Declaration of Development & Exempted Development under   
   
Section 5 of the Planning and Development Act 2000 (as amended)   
   
WHEREAS a question has arisen as to whether a bark mulch / grass walkway is 
considered exempted development  
   
AS INDICATED on the plans and particulars received by the Planning Authority on 21st 
July 2026  
   
AND WHEREAS Anthony Nuzzo requested a declaration on the said question from 
Kildare County Council,   
   
AND WHEREAS Kildare County Council as the Planning Authority, in considering this 
application for a declaration under Section 5 of the Planning and Development Act 
2000 (as amended), had regard to;   
   

a. Sections 2, 3, and 5 of the Planning and Development Act 2000 (as 
amended);   

b. Articles 6 and 9 Planning and Development Regulations, 2001, as 
amended,  

c. Class 33 of Part 1 of Schedule 2, of the Planning and Development 
Regulations 2001 (as amended), 

d. The planning history pertaining to the subject site, 
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di. The location of the subject site within the curtilage of a Protected Structure 
B37-02, under the Kildare County Development Plan 2023-2029, 

dii. The nature, extent and purpose of the development,  
   
AND WHEREAS Kildare County Council has concluded that:   

1. The laying of a natural organic material to form a walkway which does not 
require excavation or use of construction materials to form the walkway, 
which constitutes development under Section 3 of the Planning and 
Development Act 2000 (as amended)  

2. The development complies with the scope and thresholds of exempted 
development provided by Class 33 of Part 1 of Schedule 2 of the Planning 
and Development Regulations 2001 (as amended) but is de-exempted 
under Article 9 (1) (vi) and (vii) of the same regulations due to the site’s 
location within the curtilage of a Protected Structure B37-02, as protected 
under the Kildare County Development Plan 2023-2029 .  

   
NOW THEREFORE Kildare County Council, in exercise of the powers conferred on it 
by Section 5(2)(a) of the Planning and Development Act 2000 (as amended), hereby 
decides that -    
   

1. a bark mulch / grass walkway  
   
IS development and IS NOT exempt development pursuant to the provisions of 
the Planning and Development Act, 2000 (as amended) and the Planning and 
Development Regulations, 2001 (as amended).   
   
Please note that any person issued with a declaration under Section 5 of the Planning 
and Development Act 2000 (as amended) may on payment to the Board of the 
prescribed fee, refer a declaration to An Coimisiún Pleanála within 4 weeks of the 
issuing of the decision.   
   
 

  

  
 Appendix 1  
    

   
APPROPRIATE ASSESSMENT SCREENING REPORT  

AND  
DETERMINATION  
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(A)  Project Details   
   
Planning File Ref   ED1382  
Applicant name   Anthony Nuzzo   
Development Location   Kilkea Castle, Kilkea Demesne, Castledermot, Athy, 

Co. Kildare  
Site size   N/A  
Application 
accompanied by an 
EIAR (Yes/NO)   

No  

Distance from Natura 
2000 site in km   

The River Barrow and River Nore SAC is located ca. 
4km from the application site.   

Description of the project/proposed development –    
  
Whether a bark mulch / grass walkway is considered exempted development  

  
   
(B)  Identification of Natura 2000 sites which may be impacted by the 
proposed development   
   Yes/No   

 If answer is 
yes, identify list 
name of Natura 
2000 site likely to 
be impacted.   

1   Impacts on 
sites designated for 
freshwater habitats or 
species.   
   
Sites to consider:  River 
Barrow 
and Nore,  Rye Water/Carton 
Valley, Pollardstown Fen, 
Ballynafagh lake   

Is the development within 
a Special Area of 
Conservation whose 
qualifying interests 
include freshwater 
habitats and/or species, 
or in the catchment 
(upstream or 
downstream) of same?    

No  

2   Impacts on 
sites designated for 

Is the development within 
a Special Area of 

No  
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wetland habitats - bogs, 
fens, marshes and heath.   
Sites to consider:  River 
Barrow and Nore, Rye 
Water/Carton 
Valley, Pollardstown Fen, 
Mouds Bog, Ballynafagh 
Bog, Red Bog, Ballynafagh 
Lake   

Conservation whose 
qualifying 
interests include wetland 
habitats (bog, 
marsh, fen or heath), or 
within 1 km of same?   
   

3   Impacts on designated 
terrestrial habitats.   
Sites to consider:  River 
Barrow and Nore, Rye 
Water/Carton 
Valley, Pollardstown Fen, 
Ballynafagh Lake   

Is the development within 
a Special Area of 
Conservation whose 
qualifying interests 
include 
woodlands, dunes or 
grasslands, or within 
100m of same?   

No  

4   Impacts on birds in SPAs   
Sites to consider:    
Poulaphouca Resevoir   

Is the development within 
a Special Protection 
Area, or within 5 km of 
same?   

No  

Conclusion:      
If the answer to all of the above is No, significant impacts can be ruled out for 
habitats and bird species.    
No further assessment in relation to habitats or birds is required.   
If the answer is Yes refer to the relevant sections of C.   

(G) SCREENING CONCLUSION STATEMENT    
Selected relevant category for project assessed by ticking box.   
1   AA is not required because the project is directly connected 

with/necessary to the conservation management of the site   
   

2   
   

No potential significant affects/AA is not required    X  

3   Significant effects are certain, likely or uncertain.    
Seek a Natura Impact Statement   
Reject proposal. (Reject if potentially damaging/inappropriate)   

   
   

Justify why it falls into relevant category above (based on information 
in above tables)   
Having regard to the scale and nature of the proposed works, it is not 
considered that there will be any impact on the nearest SAC.   
Name:   Saidbh O’Grady  
Position:   Assistant Planner  
Date:   21/08/2026  
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